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EDITORIAL COMMENT. 

The same principle has recently been embodied in the new code of 
civil procedure of Kansas and a movement is under way for the intro- 
duction of the rule into the code of criminal procedure. A com- 
mittee of the state bar association is now considering the question 
and will report during the present year. 

The example of these two progressive commonwealths ought to 
be followed by other states where reform is much more needed 

J. W. G. 

Executive Reversal of Judicial Decisions. 

The circumstances under which Colonel Duncan B. Cooper was 
granted a pardon by the governor of Tennessee for killing ex-Senator 
Carmack raise the question whether some of the criticism now being 
directed against the higher courts for reversing the verdicts of trial 
juries in criminal cases cannot with propriety be turned against some 
of our state executives for the reckless, not to say lawless, exercise 
of the pardoning power. It is not our understanding of the power 
of executive clemency that it may properly be employed to set aside 
verdicts fairly reached and solemnly affirmed by the highest courts. 
It seems to us that the jury which hears all the evidence and the 
court which reviews the record are better judges of the guilt or inno- 
cence of the accused than any executive can be, especially one who 
does nc/t examine the record at all. We think a sound interpretation 
of the purpose of such a prerogative would restrict its use to cases 
where the discovery of evidence subsequent to the conviction of the 
accused clearly establishes his innocence, or where, before the full 
penalty has been paid, it becomes reasonably evident that adequate 
punishment has already been inflicted and the majesty of the law 
fully vindicated. Where the guilt of the accused is determined by 
a jury whose verdict must be unanimous and where he is allowed 
all the safeguards and opportunities for clearing himself such as our 
procedure allows, some of which go even further in their liberality 
than a strictly rational interpretation of the rights of society would 
permit, where every presumption of the law is in his favor and where 
he is allowed the right of appeal and often a second opportunity to 
establish his innocence, no reason exists for allowing the executive 
to suppress the verdict except under the unusual circumstances men- 
lioued above. 

In the Cooper case, after a fair trial before a jury of his neigh- 
bors had been allowed and after the conviction had been solemnly 
affirmed by the highest court of the state, the governor, without a 
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ABUSE OF THE PARDONING POWER. 

petition from anyone and almost bcfoie the ink with which the opin- 
ion had been written was dry, granted Carmack's slayer a full and 
complete pardon. The reason given by the governor for his action 
was that, in his opinion, the defendant was not guilty; that he had 
not had a fair and impartial trial; and that he had been convicted 
contrary to the law and the evidence. In other words, the governor 
virtually constituted himself judge and jury and, without the record 
before him, pronounced the defendant innocent and released him. A 
bitter political enemy of Carmack and a close ally of his murderer, 
he, least of all, was competent to hold the scales of justice in a case 
in which the slayer of Carmack was the defendant. We are unable 
to view the affair in any other light than that of a gross prostitu- 
tion of the pardoning power. It was more than a mere trifling with 
justice; it was, as a Tennessee paper described it, a strangling of 
justice and a nullification of the law which the governor was sworn 
to support. During the past year complaints have been made in a 
number of states of jail deliveries through the exercise of executive 
clemency, though none have been quite so shocking as this. Perhaps 
such abuses may serve a good purpose in turning public attention to 
the desirability of reorganizing the pardoning authority and hedg- 
ing it about with more effective restrictions in the interest of law 
enforcement and social security. J. W. G. 

Signs of Progress. 

A Pittsburg lawyer, in sending us a contribution for the 
advancement of the cause for which the American Institute of 
Criminal Law and Criminology was founded, remarks that "it is 
constantly becoming clearer that the criminal law and proce- 
dure in our country is badly in need of reform." Confessions like 
this from leaders of the bar are most refreshing. One of the encour- 
aging signs in the progress of the movement for reform is the active 
interest which the honest and candid members of the legal pro- 
fession are beginning to take in the effort to devise a more rational 
criminal law and procedure. As soon as the sympathy and coopera- 
tion of the better class of lawyers shall have been secured, the success 
of the reform movement will be assured. On another page of the 
Journal attention is directed to the appointment by the American 
Bar Association two years ago of a special committee to inquire into 
the subject of needed reforms in the administration of justice and to 
suggest and formulate remedies for existing evils. A thorough-going 
measure for reform of federal procedure was prepared by the com- 
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